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Gary F. Nachshen 

 
5300 Commerce Court West, 199 Bay Street, Toronto, Canada M5L 1B9 
Direct: (416) 869-5250  Fax: (416) 947-0866  gnachshen@stikeman.com 

Law Practice 

Gary Nachshen is a partner in the Employment, Labour and Pension Group in the Toronto 
office of Stikeman Elliott and heads up the firm’s national Pension and Benefits Practice 
Group. He specializes in the areas of pension plan governance, pension plan restructurings, 
pension fund investments, executive compensation and employee benefit programmes. 

Mr. Nachshen is listed and recognized in the following publications: 

■ The 2010 Chambers Global's The Guide to the World's Leading Lawyers for Business 
as a recommended lawyer for Employment, Labour and Pensions: Pensions and 
Benefits. 

■ The Best Lawyers in Canada 2010 in the area of Employee Benefits Law. 

■ The Canadian Legal Lexpert Directory 2009, as a “consistently recommended” 
practitioner in the Pensions and Employee Benefits sector. 

■ The 2009 PLC Which Lawyer? as recommended for Employee Benefits and Pensions. 

■ The 2007 Lexpert/American Lawyer’s Guide to the Leading 500 Lawyers in Canada in 
the Pension sector. 

■ He is BV® Distinguished Peer Review Rated according to Martindale-Hubbell. 

Professional Activities 

Mr. Nachshen is past chairman of the Financial Services Commission of Ontario Legal 
Advisory Committee (Pensions) and a former member of the Ontario Bar Association 
Pensions & Benefits Section Executive. He belongs to the Quebec Pension Board Legal 
Advisory Committee, Northwind Professional Institute Pension Fund Invitational Forum 
Steering Committee, Canadian Tax Foundation, Association of Canadian Pension 
Management, and International Pension and Employee Benefit Lawyers Association. He is 
also a member of the Canadian Bar Association. 

Publications 

Mr. Nachshen has published articles in the Review of International Business Law, McGill 
Law Journal, U.B.C. Law Review, Pension & Tax Reports, Benefits Canada, Avantages, 
Revue de planification fiscale et successorale, Montreal Gazette and National Post. He is 
the editor of Canadian Cases on Pensions and Benefits, a monthly law report, and the 
author of the Canada chapter in Employee Share Plans: International Legal and Tax Issues 
(2008). He has spoken on pension and benefits topics at numerous conferences in Canada 
and abroad. 
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Education 

McGill University (B.C.L., LL.B. 1987), Woodrow Wilson School of Public and International 
Affairs (East Asian Studies) at Princeton University (B.A. 1982). 

Bar Admission 

Ontario, 1997. Quebec, 1988. 
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Andrea Boctor 

 
5300 Commerce Court West, 199 Bay Street, Toronto, Canada M5L 1B9 
Direct: (416) 869-5245     Fax: (416) 947-0866    aboctor@stikeman.com 

Law Practice 

Andrea Boctor is an associate practising in the Toronto office of Stikeman Elliott. Ms. Boctor 
advises clients in all areas of the firm’s pensions and benefits practice. Areas of particular 
emphasis include pension issues in the context of mergers and acquisitions and bankruptcy 
and insolvency. Ms. Boctor also advises clients with respect to a full range of pension 
investment and administration issues, and the pension issues that arise in the context of 
lending arrangements. 

In addition, Ms. Boctor advises clients on executive compensation matters including the 
taxation of stock and non-stock based compensation, supplemental pension and retirement 
compensation arrangements, and bonus arrangements. 

Professional Activities 

Ms. Boctor is a member of the Canadian Bar Association, Ontario Bar Association, Law 
Society of Upper Canada, Association of Canadian Pension Management, and International 
Pension & Employee Benefits Lawyers Association. 

Ms. Boctor currently sits on the executive of the Ontario Bar Association’s Pensions and 
Benefits Section and the Strategic Communications Committee of the Association of 
Canadian Pension Management. She is also an associate editor of Canadian Cases on 
Pensions and Benefits and has written and spoken extensively on pensions-related issues 
for Benefits Canada and the Canadian Pensions and Benefits Institute. 

Publications & Speaking Engagements 

Publications 

■ “Ottawa takes a swing at pension reform”, co-authored with Gary Nachshen and Angela 
Waite, November 2009 

■ “Spare No Expense” Benefits Canada, co-authored with Angela Waite, October 2009 

■ “Supreme Court delivers the final word in Kerry: Welcome news for pension plan 
sponsors”, co-authored with Gary Nachshen and Angela Waite, August 2009 

■ “Employer Insolvency and the Pension Plan”, co-authored with Ashley Taylor, February 
2008 

■ “Ontario pension reform commission releases report”, co-authored with Gary Nachshen 
and Angela Waite, November 2008 

■ “Done Deal?” Benefits Canada, September 2007 
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Speaking Engagements 

■ “Pensions - The Large Picture and the Post-Secondary Picture”, CURAC Annual 
Conference, May 2010 

■ Spoke to Legislative Committee on Finance and Economic Affairs on Bill 236 (The 
Pension Benefits Amendment Act, 2010), presented on behalf of the Ontario Bar 
Association, April 2010 

■ “Essential Updates on Key Legal Issues in Pensions and Insolvency Law”, 8th Annual 
Pension and Benefits Hot Spots: Essential Updates on Key Legal Issues, Ontario Bar 
Association, April 2010 

■ “Insolvencies and Pension Plans” at the Pension and Benefits: The Next Generation 
Session, Ontario Bar Association Institute 2010, February 2010 

■ “Dealing with the Impact of Insolvencies & Restructurings on Pension Plans”, 10th 
Annual Conference on Advanced Insolvency & Restructuring Law, Canadian Institute, 
January 2010 

■ “Employer Insolvency and the Pension Plan”, Shortfalls for DB & DC Pension Funds 
Course, Federated Press, October 2009 

■ “Employer Insolvency and the Pension Plan”, 13th Annual Essential Skills for Pension 
Committee Members Conference, Federated Press, October 2009 

■ “Employer Insolvency and the Pension Plan”, guest lecturer with Kathy Mah, Osgoode 
Hall Law School, LL.M. in Trust Law course in Pension Trusts, June 2009 

■ “Pension Funding Relief in the Economic Crisis: How Do You Spell Relief”, Ontario Bar 
Association January 2009 

■ “DC Plan Primer”, Canadian Pensions and Benefits Institute, November 2008 

■ “Pension Reform”, 12th Annual Essential Skills for Pension Committee Members 
Conference, Federated Press, November 2008 

■ “Costs in Pension Plan Litigation: The Good, the Bad and the Ugly”, Ontario Bar 
Association, September 2008 

Education 

Queen’s University (LL.B. 2002), Queen’s University (B.Comm. 1999). 

Bar Admission 

Ontario, 2003. 
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Angela Waite 

 
5300 Commerce Court West, 199 Bay Street, Toronto, Canada M5L 1B9 
Direct: (416) 869-5666  Fax: (416) 947-0866  awaite@stikeman.com 

Law Practice 

Angela Waite is an associate practising in the Employment, Labour & Pension Group of 
Stikeman Elliott’s Toronto office. Her practice focuses on pension and benefits. 

Professional Activities 

Ms. Waite is a member of the Law Society of Upper Canada, the Canadian Bar Association 
and the Ontario Bar Association. She is a member of the Canadian Pension and Benefits 
Institute and sits on the organizing committee for the Canadian Pension and Benefits Ontario 
Regional Conferences. 

Education 

University of New Brunswick (LL.B. 2007), University of New Brunswick (M.A. 2004), 
University of New Brunswick (B.A. (Hons.) 2003). 

Bar Admission 

Ontario, 2008. 
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Bruce Pollock 

 
5300 Commerce Court West, 199 Bay Street, Toronto, Canada M5L 1B9 
Direct: (416) 869-5566  Fax: (416) 947-0866  bpollock@stikeman.com 

Law Practice 

Bruce Pollock is a partner in Stikeman Elliott's Toronto office, a member of the Employment, 
Labour and Pension Group and past Head (1998-2008) of the Group. He has been involved 
in advising clients on all aspects of the employment relationship in both unionized and non-
unionized environments. He has also been involved in providing advice in respect of the 
employment impact of various commercial transactions. 

Mr. Pollock has been extensively involved in representing clients’ interests in litigation arising 
out of employment relationships including wrongful dismissal litigation, occupational health 
and safety litigation, pension litigation, class actions, arbitration hearings, labour board 
proceedings, alternative dispute resolution mechanisms, and judicial review of administrative 
actions. 

Mr. Pollock also has extensive advocacy experience outside of the employment, labour and 
pension area, having appeared before all levels of court in Ontario, the Federal Court of 
Appeal and the Supreme Court of Canada and before numerous administrative tribunals 
including the Ontario Labour Relations Board and the Financial Services Tribunal. 

Professional Activities 

Mr. Pollock is a member of the Metropolitan Toronto Lawyers Association. He has frequently 
given seminars, lectures and speeches on a variety of employment law matters including 
occupational health and safety and alternative dispute resolution. Mr. Pollock is an Associate 
Editor of Canadian Cases on Pensions and Benefits and a member of the Financial Services 
Commission's Legal Advisory Committee and the Financial Services Tribunal's Legal 
Advisory Committee. 

Publications 

Mr. Pollock’s publications include: 

■ “Confidentiality, Intellectual Property and Competitive Risk in the Employment 
Relationship” – Canadian Bar Review, Volume 83, 2004; 

■ “Municipal Downloading – Is Subcontracting an Answer” – Municipal World, August, 
1998; and 

■ “Use of Alternative Dispute Resolution in Employment Related Disputes” – Federated 
Press, October, 1996. 

Education 

University of Toronto (LL.B. 1978), Queen’s University (B.Comm. Hons. 1975). 

Bar Admission 

Ontario, 1980. 



 

 

JUNE 3, 2010 
 
 

 

STIKEMAN ELLIOTT LLP  

 

 The Pension Puzzle: 
Putting the Pieces Together 
 

 PRESENTATION SLIDES 

 The Pension Puzzle: Putting the Pieces Together 

 

 



STIKEMAN ELLIOTT LLP: PRESENTATION SLIDES

1

Slide and Notes

STIKEMAN ELLIOTT LLP | SLIDE  1

Today’s Speakers
 Gary Nachshen

Head of the National Pension and Benefits Practice and member of the 
Employment, Labour & Pension Group

 Andrea Boctor
Employment, Labour & Pension Group

 Angela Waite
Employment, Labour & Pension Group

 Bruce Pollock
Employment, Labour & Pension Group
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Federal Pension 
Reform

Gary Nachshen
STIKEMAN ELLIOTT LLP
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Introduction

 Ottawa has been busy on pension reform front since September 2008 market 
meltdown
– Cross-country consultation process through much of 2009
– Adoption of special funding relief regulations in mid-2009
– Outline of proposed reform measures in October 2009
– Introduction of statutory amendments in March 2010
– Release of first package of regulatory amendments in May 2010
– Issuance of draft valuation-filing directives by OSFI (federal pension 

regulator) in May 2010
– Second package of regulatory amendments is pending

 All of this is separate and apart from broader redesign of retirement savings 
system currently under joint consideration by federal and provincial governments
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2009 Consultation Process
 Unlike various provinces, federal government did not appoint expert 

commission on registered pension plan reform

 Conducted accelerated consultation process over several months in 
2009, coordinated in part by MP Ted Menzies
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2009 Funding Relief Regulations
 Immediate response to pressure on pension plan sponsors 

triggered by 2008 financial crisis was special funding relief 
regulation permitting 10-year solvency funding and use of letters of 
credit, subject to certain conditions and limitations

– Similar to previous 2006 funding relief regulations

 Addressed Air Canada and Canadian Press funding “emergencies”
via separate funding relief regulations permitting fixed contributions 
for temporary period, irrespective of plan deficit levels
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October 2009 Announcement
 On October 27, 2009, Department of Finance issued 

“backgrounder” outlining five principal areas of reform

1. Benefit security (affecting federally-registered plans only)

2. Funding volatility (primarily for federally-registered plans only, 
one measure affecting all registered plans)

3. Plan-specific problems (federally-registered plans only)

4. Investment restrictions (most registered plans)

5. Defined contribution (DC) plans 
(federally-registered plans only)

 Also enumerated various technical changes
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March 2010 Legislative Amendments
 On March  29, 2010, government introduced proposed 

amendment to Income Tax Act essentially permitting 
employers to contribute to pension plans where surplus 
equals as much as 25% of liabilities, up from prior 10%

– Affects all registered plans

– Has cleared several stages of Parliamentary review, 
but not yet law



STIKEMAN ELLIOTT LLP: PRESENTATION SLIDES

8

Slide and Notes

STIKEMAN ELLIOTT LLP | SLIDE  8

March 2010 Legislative Amendments (continued)

 Also on March 29, 2010, government introduced series of proposed
amendments to Pension Benefits Standards Act, 1985 (“PBSA”)

– Affects only federally-registered plans

 Constitute most extensive reform of federal pension legislation 
since PBSA was enacted in mid-1980s

 Part of omnibus Bill C-9

– Has cleared several stages of Parliamentary review, but not yet law

 NDP simultaneously pushing Bill C-501, private member’s bill which 
would give super-priority to deficit reduction contributions not 
remitted to pension plans by employers
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 Bill C-9 designed to implement certain measures announced in October 27, 2009 
backgrounder

 Largest number of proposed PBSA changes in Bill C-9 relate to implementation of  
immediate vesting of pension benefits

 Most significant change is addition to PBSA of new requirement to fully fund a 
pension plan’s wind-up deficit following plan termination, similar to most provincial 
pension benefits statutes  
– Deemed trust rules will not apply to the amount of this deficit per se  
– However, once each instalment on deficit becomes due, any such instalment 

which is not remitted by employer will henceforth become subject to deemed 
trust

– Appears to be inconsistent with statement in October 2009 backgrounder that 
new federal requirement to fully fund pension plans on termination would not
give rise to any secured debt

March 2010 Legislative Amendments (continued)
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March 2010 Legislative Amendments (continued)

 Will grant OSFI new powers to appoint replacement plan 
administrator and/or replacement actuary for particular pension 
plans, declare termination of pension plan if “benefits” cease to be 
credited to plan members 

 Minor tweaks to PBSA “deemed trust” provisions, which should 
clarify application of those provisions in certain circumstances

 Detailed, permanent new rules around use of letters of credit to
cover portion of plan liabilities  
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March 2010 Legislative Amendments (continued)

 Will exempt Crown corporations from certain, as-yet-unspecified 
PBSA funding obligations 

 Plan amendments which would reduce plan’s solvency ratio below 
prescribed level or would increase benefits when such ratio already 
below this prescribed level will not be permitted, without express 
OSFI consent 

 Express permission for multi-employer plan administrators to make 
amendments which would reduce pension benefits or value thereof,
notwithstanding PBSA’s  general prohibition against same
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March 2010 Legislative Amendments (continued)

 New exemption from requirement for OSFI consent  to asset 
transfers between DC plans

 New statutory requirement for OSFI consent to transfer assets out 
of pension fund in satisfaction of terminating members’ portability 
rights, where OSFI believes such transfer could impair pension 
fund’s solvency 

 Enhanced disclosure obligations to plan members, including new 
requirement to give pensioners information regarding plan’s funded 
status
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March 2010 Legislative Amendments (continued)

 Most innovative element of Bill C-9 is detailed new PBSA code 
relating to “distressed pension plan workout schemes”

– Rules will automatically become applicable to  plan upon 
election of  sponsoring employer

– Employer must certify as to its financial need for relief

– Election will be followed by mandatory, finite negotiation period 
which can be extended by Minister of Finance by no more than 
three months
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March 2010 Legislative Amendments (continued)

– During negotiation period, current service contributions must 
continue but other employer contributions will be deferred

– Deferral will end and missed contributions will become due 
immediately on happening of certain events

– Representative of plan beneficiaries to negotiate more definitive 
funding workout arrangement must be appointed by court order

– Such definitive funding relief must be approved by Minister of 
Finance and opposed by no more than one-third of beneficiaries
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May 2010 Regulatory Amendments
 On May 3, 2010, government released a series proposed 

amendments to Pension Benefits Standards Regulations, 1985 and 
other federal pension regulations 

 Most provisions are designed to implement new funding rules for 
federally-registered plans announced in October 2009 
backgrounder, including:

– Determination of plan solvency based on 3-year average rather 
than single-year snapshot

– Restriction of contribution holidays to plans which are over 
105% solvent 

– Monthly rather than quarterly remittance of contributions
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May 2010 Regulatory Amendments (continued)

 Only investment-related amendment is proposed repeal of 5% limit 
on investment in a particular real estate parcel, 15% limit on 
aggregate real estate investments, and 25% limit on aggregate real 
property and Canadian resource property investments

 Apply to federally-registered plans, plans registered in provinces 
which have adopted federal investment regulations as they read 
from time to time, and potentially to plans registered in provinces 
(e.g. Ontario) which have adopted those regulations as they read
on particular date

 Draft regulations were accompanied by regulatory impact analysis
statement, which included following passage:
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May 2010 Regulatory Amendments (continued)

“The Government proposes to remove the current investment quantitative limits related to 
resource properties and real estate. During public consultations, the Government received 
many representations from pension plan sponsors and pension service providers indicating that, 
in a prudent person environment, the quantitative limits were unnecessarily cumbersome and 
were no longer required. Similar representations were made in respect of the thirty per 
cent rule, which states that a pension plan may not own more than thirty per cent of the 
voting shares of a single entity. The Government has examined this rule and has 
concluded that it remains appropriate at this time for prudential reasons. Specifically, the 
Government believes that removing the thirty per cent rule would increase the potential 
for pension plans to own and operate companies.

The investment rules, which have not been reviewed in fifteen years, were originally set under 
market conditions that do not reflect the present environment. The quantitative limits in respect 
of real estate and resource property are considered unnecessarily cumbersome. During public 
consultations, there was a wide degree of support from plan sponsors and industry 
experts for eliminating all the quantitative investment rules to rely exclusively on the 
prudent person standard. Certain unions and plan members advocated retaining the 
quantitative limits for benefit security purposes. Repealing the limits on real estate and 
resource property investments would be a balance between these two points of view. "          
[emphasis added]
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May 2010 OSFI Directives
 On May 18, 2010, OSFI issued draft revisions to directives on 

timing for filing of actuarial valuation reports

 Principal change is to move from triennial to annual filing 
requirement for plans which are 100% to 125% funded on solvency 
basis

 Transitional rules will create issues for some plan sponsors
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Second Package of Regulatory Amendments
 Some measures announced in October 2009 backgrounder or 

contained in Bill C-9 to be implemented in second round of draft 
regulations 

 Expected to be released later this year
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Conclusion
 Torrent of new measures has been released in last 12-18 months

 More is yet to come
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What’s New in Ontario?

Andrea Boctor 
STIKEMAN ELLIOTT LLP
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What’s New in Ontario?
A. Pension Benefits Amendment Act, 2010 (Bill 236)

– Changes that help

– Changes that hurt; and

– Other changes of interest

B. 2010 Budget Announcements

1. Short-Term

2. Medium-Term

3. Long-Term

C. Noteworthy New Policies at FSCO

1. Adverse amendments

2. Records retention
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A. PBAA, 2010

 Received royal assent on May 18, 2010

 Includes many recommendations contained in the Arthurs 
Commission report

 “First round” of two

 Regulations yet to come
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PBAA, 2010: Changes that Help
 Elimination of partial wind-ups

– For partial wind-up events occurring after May 18, 2010

– Partial wind-up can still be declared for events occurring prior to 
May 18, 2010 until…TBD

– No requirement to annuitize pensions affected by a partial wind-
up

 Surplus reversion/sharing on wind-up and partial wind-up

– Employer to show entitlement OR member consent
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PBAA, 2010: Changes that Help…sort of
 New rules for asset transfers 

– “Streamlined process”

– Designed to take less time than the current average of 4 years 
to complete an asset transfer

– Not clear that amendments fix the problem they are intended to 
address: Transamerica Life

– Require proportionate transfer of surplus
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PBAA, 2010: Changes that Hurt
 Grow-In

– Effective July 1, 2012

– Extended to all members who terminate from employment and 
who would typically be eligible for notice/severance under the 
Employment Standards Act, 2000

– Same criteria: age + service = 55

– Jointly-sponsored pension plans and multi-employer pension 
plans (MEPPs) can opt out

 Grounds for full wind-up expanded

– Now include where: “all or substantially all of the members of 
the pension plan cease to be employed by the employer”
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PBAA, 2010: Changes that Hurt
 Elimination of partial wind-ups for MEPPs

– Partial wind-ups are a tool for MEPPs where an employer 
withdraws from the MEPP 

– Crystallizes liabilities for withdrawing group at the plan funded 
ratio
 Benefits are reduced if MEPP is underfunded

– After elimination of partial wind-up concept, PBA will no longer 
contain mechanism to allow benefit reduction

– MEPP will therefore have an obligation to pay full benefits, but
no means of funding it unless the plan provides for it

– “Fix” might come in second round
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PBAA, 2010: Other Interesting Changes
 Immediate vesting

 Phased retirement 

– Employer can choose to implement; plan must provide for it

– Employee must be at least 60, or 55 and eligible for an 
unreduced pension

– Employee enters into a written agreement with the employer

 Terminology changes

– “Members”, “Former Members” and “Retired Members”



STIKEMAN ELLIOTT LLP: PRESENTATION SLIDES

29

Slide and Notes

STIKEMAN ELLIOTT LLP | SLIDE  29

PBAA, 2010: Other Interesting Changes
 Advisory committees

– Expanded role

– Members and retired members only (no former members)

 Notice of amendments

– Must be provided to all members
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What’s New in Ontario?
A. Pension Benefits Amendment Act, 2010 (Bill 236)

– Changes that help

– Changes that hurt; and

– Other changes of interest

B. 2010 Budget Announcements

1. Short-Term

2. Medium-Term

3. Long-Term

C. Noteworthy New Policies at FSCO

1. Adverse amendments

2. Records retention
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B. 2010 Budget Announcements
 Announced March 25, 2010

 Divided into 4 categories:

– Transforming the Pension System

– Vision for Further Reform

– Pension Benefits Guarantee Fund (PBGF)

– Tomorrow’s Retirement Income System
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1. Short-Term
 Consult on regulation related to the Family Statute Law Amendment 

Act, 2009 (Bill 133) 

 Enact amendments to the PBA to allow Ontario to be a signatory to 
the Proposed Agreement Respecting Multi-Jurisdictional Pension 
Plans

 Provide further funding relief for public sector and “broader public 
sector” plans (including university-sponsored plans)

 $500 million grant to PBGF for 2009-2010

 Commission study on reforming PBGF
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2. Medium-Term

 Second round of reform guided by three principles:

– Funding should be required for all benefits that a plan provides

– Risk and responsibility should be shared among stakeholders; and

– Funding rules should match benefit and governance structures

 Specific reforms announced:

– Contribution holidays: strengthen the requirements for taking one and 
require disclosure to plan members and retirees

– Benefit improvements: enhance requirements for funding when plan is 
not fully funded and require them to be funded more quickly
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2. Medium-Term (continued)
 Specific reforms (continued):

– Funding valuations: limit exclusion of value of certain benefits, limit 
use of asset and interest rate smoothing

– Letters of Credit: allow to partially satisfy solvency funding obligations 

– Surplus entitlement: clarify procedures for determining entitlement on  
wind-up; and 

– Annual valuations: set funding threshold at which annual valuations 
would be required

 Examine certain pension fund investment rules including “30% rule”
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3. Long-Term
 Canadian ministers with “pension portfolio” will meet on June 14 to 

discuss options for substantial reform:

– Expand the Canada Pension Plan

– Establish a supplementary defined contribution pension plan(s) 
for Canadians without employment pension plans

– Support “pension innovations” (such as target benefit plans) 
with goal of expanding coverage within existing pension system 
and registered retirement savings plans; and 

– Reform tax assistance to facilitate higher levels of retirement 
savings and potential innovations in the delivery of pensions
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What’s New in Ontario?
A. Pension Benefits Amendment Act, 2010 (Bill 236)

– Changes that help

– Changes that hurt; and

– Other changes of interest

B. 2010 Budget Announcements

1. Short-Term

2. Medium-Term

3. Long-Term

C. Noteworthy New Policies at FSCO

1. Adverse amendments

2. Records retention
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C. Noteworthy New Policies at FSCO
1.  Adverse Amendments

 In Q&As, FSCO issued new policy on the earliest date that an 
amendment to a plan that prospectively reduces benefits can 
be made effective

 Answer: Not earlier than the date that the amendment is filed
with FSCO for registration

 Consequence of filing after the effective date: amendment 
may be void
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2.  Records Retention
 In December 2009, FSCO released draft policy on records 

management and retention

 Very broad definition of “plan record”

 Implies that all “plan records” must be kept indefinitely  

 Proposed policy is currently under revision
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Recent Case Law

Angela Waite
STIKEMAN ELLIOTT LLP
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Nolan v. Kerry (Canada) Inc. (2009), 76 C.C.P.B. 121

 1954 – employer established defined benefit (“DB”) pension plan 
funded through trust

 Contributions to be used for “exclusive benefit” of plan members

 1975 - amendment to allow for third-party expenses to be paid  
from pension fund

 1985 - began to pay expenses from fund and took contribution 
holidays

 2000 - amendment to add defined contribution (“DC”) component 
and surplus in DB component used to fund employer contributions 
in DC component
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Nolan v. Kerry (Canada) Inc. (continued)

 Ontario Superintendent of Financial Services:

– Notice of Proposal to order employer to reimburse fund for 
expenses paid out of fund

– refused to order employer to repay amounts for contribution 
holidays 

 Case went through several levels of adjudication, up to the 
Supreme Court of Canada
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Nolan v. Kerry (Canada) Inc. (continued)

 Could surplus accumulated in DB component of plan be used to 
satisfy employer contributions in DC component of plan (i.e. cross-
subsidization)?

 Were administrative expenses properly payable from fund?

 Should parties’ litigation costs be paid from fund?
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Nolan v. Kerry (Canada) Inc. (continued)

 Result:

– Employer entitled to take contribution holidays with respect to 
the DB component, and Tribunal's decision to allow 
contribution holidays for DC component not unreasonable

– Retroactive amendment not prohibited by legislation and 
nothing in plan documents prevented combining two 
components in one plan or prohibited contribution holidays in 
respect of either component
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Nolan v. Kerry (Canada) Inc. (continued)

– One plan and one trust, and use of trust assets for the benefit 
of DC members did not infringe exclusive benefit provisions

– Reasonable expenses are properly payable from fund unless 
prohibited by plan documents; even employer’s reasonable 
administration expenses may be charged to fund

– Members’ litigation costs not payable from fund

– Decision has clarified certain “rules of the game” regarding plan 
conversions, payment of administrative expenses, and pension 
litigation costs
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R. v. Christophe (2009), 78 C.C.P.B. 34

 Members of CCWIPP multi-employer pension plan’s Board of Trustees and 
Investment Committee charged in June 2006 with regulatory offences under 
Pension Benefits Act (the “PBA”) and related Regulations

 Did CCWIPP Board of Trustees and/or Investment Committee breach their 
obligations under PBA in relation to investment and administration of plan 
assets?

 Did administrator use the care, diligence and skill required in investment of 
assets and perform in accordance with prudent person standard?

 Did Board of Trustees fail to properly supervise Investment Committee?
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R v. Christophe (continued)

 Result:

– Members of Investment Committee convicted by Ontario 
Superior Court of breaching quantitative investment rules under 
PBA (the “10% rule”)

– All defendants found not guilty of failure to exercise the care,
diligence, and skill of person of ordinary prudence in dealing 
with plan assets, as Crown led no expert evidence as to what 
appropriate standard was

– Board of Trustees convicted of failing to supervise Committee 
in respect of the quantitative limits

– Nine members of Board of Trustees personally fined $18,000 
each

– Decision has not been appealed
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Lomas v. Rio Algom Limited, 2010 ONCA 175

 1966 - DB pension plan established and funded through trust

 1997 - DC component added to plan

 Allegation that Rio Algom unilaterally amended plan to members’
detriment
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Lomas v. Rio Algom Limited (continued)

 Does court have jurisdiction to compel employer to commence 
proceedings to wind-up pension plan pursuant to s. 68(1) of PBA?

 Result:

– Ontario Court of Appeal held it is “plain and obvious” that court 
does not have authority to order employer to commence wind-
up proceedings at request of plan members

– Where statutory scheme exists, it must be followed and not 
circumvented by courts

– Decision has not been appealed
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Marino v. Ontario (Superintendent of Financial Services)
(2010), 78 C.C.P.B. 1 [Hydro One]

 Reorganization at Hydro One resulted in loss of 126 jobs, including 
73 middle management positions

 Employees asked Superintendent to order partial wind-up and 
Superintendent refused as they did not constitute "significant "
number of plan members 

 What is threshold for when Superintendent may order partial wind-
up of pension plan pursuant to paragraph 69(1)(d) of the PBA?

 Can Superintendent carry out “significance” analysis based on 
number of terminated members falling within defined subset of plan 
members?
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 Result:

– Court of Appeal held that Financial ServicesTribunal had 
correctly interpreted PBA and Tribunal's application of PBA to 
facts of the case was reasonable

– Superintendent may use “subset analysis” when assessing 
“significance” of plan member terminations for purposes of 
ordering partial plan wind-up pursuant to 69(1)(d)

– Significance may be assessed by relative size of number of 
terminated employees in a defined subset compared to total 
active members in that subset

– Expands potential ambit of partial wind-up concept, but only 
until Bill 236 repeal of that concept takes effect in 2012

Hydro One (continued)
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Re Indalex Ltd. (2010), 79. C.C.P.B. 301

– Indalex received court order protecting it from creditors under 
Companies’ Creditors Arrangement Act (“CCAA”), i.e. 
Canadian equivalent of U.S. Chapter 11 bankruptcy protection

– CCAA order approved sale of assets

– Two groups of retired employees asserted “deemed trust”
claims over sale proceeds in respect of underfunded pension 
liabilities of Indalex pension plans
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 Do deemed trust provisions of s. 57 and s. 75 of PBA apply to 
funding deficiencies on plan wind-up?

 Result:

– Deemed trust under PBA does not arise in respect of solvency 
deficiency of continuing pension plan or in respect of special 
payments in plan wind-up which are not due and payable at the 
relevant time

– As of wind-up date, no amounts were “due” or “accruing due” -
no deemed trust arising in respect of remaining deficiency

– Plan members seeking leave to appeal to Ontario Court of 
Appeal

Re Indalex Ltd. (continued)
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Re AbitibiBowater Inc. (2009), 74 C.C.P.B. 254

 AbitibiBowater and affiliates under CCAA protection

 Motion for authorization to suspend past service contributions 
(i.e. special payments) to underfunded pension plans

 Monthly past service contributions estimated at approximately 
$13 million
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Re AbitibiBowater Inc. (continued)

 Were special payments related to services rendered prior to 
application for initial order?

 If yes, is it appropriate to suspend special payments for period of 
restructuring?
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Re AbitibiBowater Inc. (continued)

 Approval granted by Quebec Superior Court to suspend special 
payments

 Payments related to past services, i.e. pre-filing obligations, which 
do not have to be paid while under CCAA protection

 Actuarial valuations were made before initial order

 Money is the “oxygen” required to keep debtor employer alive

 Consistent with numerous recent Ontario decisions – same analysis 
holds in Quebec
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T.E.A.M. v. Manitoba Telecom Services Inc. (2010), 
79 C.C.P.B. 180

 Privatization of Manitoba’s telephone system caused employees 
and retirees to change pension plans

 Plaintiffs claimed they received assurances that new plan would 
have benefits at least equivalent in value to old plan and that initial 
surplus of new plan would be used for their benefit and not to 
reduce employer’s cost or contributions to new plan

 Employer used surplus funds to take contribution holidays 
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T.E.A.M. v. Manitoba Telecom Services Inc. (continued)

 Employees/retirees disagreed with independent actuary’s 
conclusions that benefits were equivalent in value

 Plaintiffs sought $43M plus interest to enhance pension benefits
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T.E.A.M. v. Manitoba Telecom Services Inc. (continued)

 Was duty of procedural fairness owed to plaintiffs?

 Were there any undertakings regarding use of initial surplus in new 
plan?

 What do “equivalent in value” and “benefits” mean in privatization 
legislation?
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T.E.A.M. v. Manitoba Telecom Services Inc. (continued)

 Result:

– Manitoba Court of Queen’s Bench held duty of fairness was 
owed to plaintiffs and opinion of actuary set aside

– Employees/retirees had not been deprived of any signficant 
governance prerogatives

– MTS ultimately determines how ongoing surplus is used and its 
exclusive control over ongoing surplus is offset by its sole 
responsibility for ongoing liabilities



STIKEMAN ELLIOTT LLP: PRESENTATION SLIDES

60

Slide and Notes

STIKEMAN ELLIOTT LLP | SLIDE  60

T.E.A.M. v. Manitoba Telecom Services Inc. (continued)

– Initial surplus intended to be used solely for purpose of enhancing 
benefits and plaintiffs not given opportunity to use funds as intended 
and were deprived of the benefits such surplus could have provided

– “Benefits" was a term intended to include surplus, both initial and 
ongoing, and rights related to plan governance

– Plaintiffs awarded $43.343 million (initial surplus plus interest) to 
enhance pension benefits on understanding it would not increase 
defendant’s costs

– Decision under appeal to Manitoba Court of Appeal

– Holding relating to meaning of “benefits” could be problematic in other 
situations, though case probably distinguishable based on its unique 
facts
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Dawson v. Tolko Industries Ltd., 2010 B.C.S.C. 346

 In 1997, Tolko engaged services of benefits consulting firm of 
Towers Perrin (“TP”) to assist in conversion of Tolko plan from DB 
to DC

 Services included drafting communications to employees and 
holding employee seminars

 Employees were offered choice to convert commuted value of  
accrued DB to DC balance (the “Offer”)

 Plaintiffs are former employees who terminated employment 
between 2004 and 2008

 On termination of employment, each plaintiff signed a release 
releasing “agents” of Tolko
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Dawson v. Tolko Industries Ltd. (continued)

 Plaintiffs originally claimed against Tolko, TP, and lead actuary (Defendants), but 
discontinued claim against Tolko

 Claim is for:

– Breach of failure to advise plaintiffs of personal considerations which they 
ought to have had in mind when deciding whether or not to accept Offer

– Failure to have regard for best interests of plaintiffs in establishing initial 
account values

– Utilization of the wrong discount rate

– Negligent misrepresentation in relation to preparation of written materials

– Use of unreasonable annuity purchase interest rate in written materials; and

– Failure to advise plaintiffs of risks associated with transfer of their pension 
benefits to DC plan
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Dawson v. Tolko Industries Ltd. (continued)

 Question on preliminary proceeding: Did plaintiffs release TP and 
the actuary when they released Tolko and its “agents”?

 Result:

– No.  Release was not specific enough to cover defendants

Note: No decision has yet been made on the merits of whether 
defendants did in fact breach any duty or standard of care
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Why we should care about Kerry  
August 11, 2009 | Gary Nachshen  
 

On August 7, the Supreme Court of Canada released its long-awaited 
decision in the Elaine Nolan et al. v. Kerry (Canada) Inc., better 
known as the Kerry case. By a 5-2 majority, the Court held in favour 
of the employer on the issue of whether surplus assets accumulated in 
the original defined benefit (DB) component of a pension plan could 

be used to take contribution holidays in (i.e. “cross-subsidize”) a new defined 
contribution (DC) component of the plan. 

The seven judges on the panel ruled unanimously in favour of the employer on all 
other issues in the case, including, most notably, the employer’s ability to earmark 
pension fund assets for the payment of various categories of plan expenses and when 
plaintiffs’ costs in pension litigation need not be paid out of the pension fund. 

It goes perhaps without saying that the Kerry decision represents a very positive 
development for DB plan sponsors, albeit there is now far less DB surplus available 
for contribution holidays of any kind than was previously the case.  

No doubt the DB-DC “cross-subsidization”, plan expenses, and litigation costs 
ramifications of the Supreme Court decision will be dissected in great detail by many 
leading commentators in the days and weeks ahead. I do not have the space in this 
column to examine all of these ramifications. Rather, I intend to focus only on a 
small number of interesting aspects of the majority decision. 

A first aspect worthy of comment is Kerry’s unmistakable signalling of the receding 
role of trust law in the resolution of pension plan disputes. The Supreme Court’s first 
pronouncement on pension law in the modern era, its 1994 decision in the Air 
Products case, ascribed great importance to principles of trust law, notwithstanding 
that those principles generally harkened back many centuries and arose in the very 
different context of family trusts or estates. The near-automatic application of trust 
law to pension cases gathered force over the following decade, reaching perhaps its 
unfortunate apogee in the 2003 Ontario Court of Appeal decision in the 
Transamerica Life case on pension plan mergers.  

In 2006, the Supreme Court began to establish limits on the applicability of trust 
principles to pension law, in the Buschau decision on pension plan terminations. In 
Kerry, the Court has now sounded a much broader retreat from the rote application 
of trust principles to pension plans, a development to be welcomed by all those who 
believe that pension plans are a unique and distinct form of legal arrangement.  

Second is the question of how much deference ought to be paid by the courts to 
administrative law decisions of Ontario’s Financial Services Tribunal. The Tribunal 
suffered a serious blow to its relevance just six years after its 1998 establishment, 
when the Supreme Court overturned the Tribunal decision on partial wind-up surplus 
in the infamous 2004 Monsanto case and questioned none-too-subtly the degree of 
the Tribunal’s expertise in pension matters.  
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Now, a short five years later, the same Court has, in the Kerry decision, credited 
the once-maligned Tribunal with much more expertise in the pension area than it 
was previously prepared to acknowledge and has in large measure circumscribed the 
scope of the Monsanto decision insofar as deference to the Tribunal is concerned. 
This newfound judicial respect for the Tribunal should compel a reconsideration of the 
post-Monsanto conventional wisdom that the Tribunal would never merit the last word in 
a pension dispute. The result may be to reduce the number of applications to the courts 
to review Tribunal decisions.
 
A third interesting facet of the Kerry decision is the majority’s implicit willingness  
to give the sponsoring employer a pass with regard to some sloppy drafting in the 
documentation which initially created the DC component of the pension plan. 
Rather, the Court seemed prepared to focus on the intent of the employer and to 
allow any defects to be “fixed” by way of retroactive plan amendment. While plan 
sponsors and their advisors should obviously still take due care in the preparation of 
pension documentation, the upshot may be that employers will henceforth be held to 
a standard lower than near-perfection with regard to the wording of the plan 
documents they generate. 

A fourth and final point worthy of note in this brief analysis has to do with the plan 
expenses issue. At the Ontario Court of Appeal, a distinction was drawn in Kerry for 
such purposes between fees payable to third party service providers (generally 
permissible) and monies payable to the employer itself (generally impermissible). 
The Supreme Court has all but erased this distinction, while clarifying to a great 
degree the nature (i.e. administrative, as opposed non-administrative) of the expenses 
which may henceforth properly be paid out of the pension fund. 

From a longer-term historical perspective, Kerry may be seen as the third in a trilogy 
of 21st Century Supreme Court decisions (the others being Monsanto and Buschau) 
which have now resolved many of the fundamental legal issues relating to pension 
surplus, at least in the common law provinces.  

Of course, most of those surpluses have now vanished. So query whether the Court 
will next be turning its attention to legal issues arising out of the much more topical 
subject of pension deficits. 

Gary Nachshen is a partner in the Employment, Labour & Pension Group in the 
Toronto office of Stikeman Elliott and heads up the firm's national Pension and 
Benefits Practice Group.  

(08/11/09) 
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Ottawa takes a swing at pension reform 
Employment, Labour & Pension Update: November 2009 

Gary Nachshen (gnachshen@stikeman.com), Andrea Boctor (aboctor@stikeman.com) 
and Angela Waite (awaite@stikeman.com) 

 

On October 27, 2009, the Government of Canada announced its intention to reform the 
legislative framework applicable to federally-registered pension plans as well as the tax rules 
applicable to nearly all registered pension plans in Canada. The announcement follows the 
release in January 2009 of a discussion paper and consultation period on the federal 
pension rules and comes in the wake of numerous provincial attempts at pension reform. No 
timeline has been given for when formal amendments to the affected legislation and 
regulations will be forthcoming, and no opportunity to comment on the announcement was 
offered. 

The purpose of the reforms does not appear to be so much to manage the effects of the 
current financial crisis, but rather to make fundamental changes to pension legislation that 
will lessen the impact of the next one. The stated dual objectives of the reforms are to 
enhance the benefit security of members and retirees while making pension plans easier to 
fund and manage for plan sponsors. Indeed, there are initiatives in the package aimed at 
each such objective; however after some consideration, it is not clear whether the proposed 
package of reforms strikes the right balance, or simply strikes out. Below is our assessment 
of the hits, the misses and the hard calls contained in the Minister of Finance’s 
announcement.  

The hits (…not home runs, mind you) 

Increase to excess surplus  

For years, plan sponsors and member groups alike have called on Ottawa to increase the 
low surplus thresholds in the Income Tax Act (ITA) above which employers are not permitted 
to contribute to their defined benefit (DB) pension plans. Ottawa has now finally responded, 
signalling its plan to increase the meagre limit of 10% of a plan’s going concern liabilities 
applicable to most registered pension plans in Canada to a more robust 25%. The hope is 
that employers will sock away more cash in their pension plans in order to save for a rainy 
day. The goal is a good one; however, given the recent deluge, it may be quite some time 
before this reform will have the desired effect, as the idea of plan surplus is a far-off notion 
for most plan sponsors today.  

What prevents this reform from being a home run is that it is not coupled with an initiative to 
sort out the messy rules surrounding surplus ownership. We think it unlikely that most plan 
sponsors will want to plough surplus money into their pension plans where it is unlikely that 
they will be able to retrieve it, or even recognize it as an asset on their balance sheet when 
Canada moves shortly to the International Accounting Standards.  

A nod to Defined Contribution (DC) and Negotiated Contribution (NC) pension plans  

That the federal Pension Benefits Standards Act, 1985 (PBSA) was not set up to deal with 
DC or NC pension plans is also a decades-old complaint, echoed under many of the 
provincial regimes. While the existing provisions of the PBSA are workable, if awkward, with 
respect to DC plans, they often make little sense when it comes to multi-employer pension 
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plans structured as NC plans. Ottawa intends all that to change with its planned addition of 
DC and NC-specific provisions to the PBSA.  

On the DC side, the PBSA and regulations are to be amended to provide “explicit guidance 
on the responsibilities and accountabilities applicable to employers, members, administrators 
and investment providers” using the regulators’ Capital Accumulation Plan Guidelines as the 
underlying framework. On NC plans, the reforms are more specific. Among them: employer 
liability is to be expressly curbed at the level negotiated; the board of trustees administering 
a NC plan is to have the express authority to reduce benefits where plan funding levels 
warrant regardless of what the plan text might say; and clear communication of the nature of 
a NC benefit is to be made to members of such plans.  

Inasmuch as the above reforms should provide clarity to sponsors and members of DC and 
NC plans, they are a hit. Given the tide of conversions from DB to DC and the emphasis 
placed on NC plans of late (see the various 2008 provincial commission reports on pension 
reform), the addition of DC and NC-specific changes to the PBSA is timely and necessary. 
As the effect of these changes will be limited to federally-registered DC and NC plans, we 
hope the provinces take the cue. 

Benefit improvements linked to solvency ratio 

In a move to be applauded, Ottawa intends to restrict the ability of a plan sponsor to improve 
benefits under its plan where the solvency ratio of the plan is 0.85 or less, unless the benefit 
improvement is funded upfront. This will have two positive effects. First, it will effectively 
save employers from granting benefit increases they cannot afford. Second – and probably 
most worthwhile – is that the cost of any benefit improvement will have to be fully assessed 
prior to implementation to determine if it is permissible. This will require the price tag of 
benefit improvements to be truly understood upfront. In a unionized environment, where 
benefit increases are often negotiated now to be paid for later, this reform will improve the 
likelihood that promised benefits will actually be delivered. 

The misses (…some worse than others)  
Partial terminations made worse 

One definite “miss” is the proposal to eliminate sponsor-declared partial terminations from 
the PBSA, but to leave the regulator alone the authority to declare a partial plan termination. 
The impetus for this measure is confusing. Under what circumstances would the 
Superintendent have the authority to declare a partial termination? Where such an event did 
occur, would there be a requirement to inform the Superintendent? Would the 
Superintendent be able to declare a partial termination many years after the fact?  

What is clear is that the sponsor would no longer be able to control when a partial 
termination is declared in its plan. It is very difficult to see how this benefits stakeholders. 
Given that one of the other proposed reforms is to provide immediate vesting to all plan 
members, we see no reason not to wipe the concept of partial terminations right off the 
books. 

Contribution holidays cut short 

As the legislation currently stands, an employer may take a contribution holiday so long as 
the pension plan shows that it has a surplus sufficient to support such contribution holiday, 
i.e. so long as there are at least 100 cents of assets for every dollar of liability per the last 
valuation report. Under the proposed reforms, plan sponsors would be prohibited from taking 
contribution holidays where the pension plan did not have at least 105 cents of assets for 
every dollar of liabilities, or assets that exceed its liabilities by 5% measured on a solvency 
basis.  
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The Department of Finance’s stated rationale for such reform is that this new 5% cushion 
would enhance benefit protection, by reducing the likelihood that the plan would become 
underfunded as a result of fluctuating asset and liability values. However, the evolution of 
plan deficits in Canada has generally been far more closely linked to poor investment fund 
performance and declining interest rates than to contribution holidays. Moreover, one other 
effect is that sponsors will be required to pay more into their plans than they otherwise would 
have, maintaining a surplus that, as noted above, will be fought over on the plan’s eventual 
termination and will suffer the accounting treatment noted above. Because it is not coupled 
with clear and fair surplus ownership rules, this reform is a “miss”. 

The hard calls 
“Modernization” of investment rules 

Under the heading of “modernization”, Ottawa announced that it will be amending the 
pension fund investment rules in Schedule III to the Pension Benefits Standards 
Regulations, 1985 to (1) remove the quantitative limits in respect of resource and real 
property investments (currently there are total and individual limits on the amount of plan 
assets that may be invested in parcels of real and resource property), (2) change the 
measure of the limit on a plan investing more than 10% of its assets in any one investment 
from book value to market value (with an exception for certain pooled investments) and (3) 
prohibit holding employer shares even where acquired on the market. Because Schedule III 
is incorporated by reference into the pension regulations of Alberta, British Columbia, 
Manitoba, Ontario and Saskatchewan, these amendments will affect both federal plans and 
plans registered in those provinces.  

In and of itself, change (1) would be a “hit”, as many of the larger plans are bumping up 
against the current arbitrary limits on the amount of plan assets that can be invested in real 
estate. However, changes (2) and (3) could prove difficult to manage. First, market values 
fluctuate (as we have seen), so keeping an eye on those values will be a near daily event 
where investment levels creep up near the 10% threshold. Second, employer shares are not 
an inherently bad investment – the regular standards of prudence and fair dealing should be 
enough of a constraint where they are concerned.  

These concerns aside, the shortcomings of (2) and (3) could have been overlooked had a 
larger problem with Schedule III – the 30% ownership limit on the voting securities of an 
entity – been addressed. This limit was ripe for relaxation or even repeal, at least for those 
big and sophisticated plans for which this rule now acts as a barrier to efficiency. True 
modernization would have entailed a recognition of the wealth and the wealth of knowledge 
that exists within the big plans and to allow them to opt out of certain rules where 
appropriate. 

Full funding on plan termination 

Ottawa has finally made good on its on-again-off-again intention (threat?) to require that 
federally-registered pension plans be fully funded on plan termination, announcing that the 
PBSA will be amended to require that any deficit existing on plan termination must be funded 
and amortized over no more than 5 years post-termination. This reform aligns the federal 
regime with that of the pension legislation of every other Canadian jurisdiction (save 
Saskatchewan).  

The announcement states clearly that a deficit remaining on plan termination will be an 
unsecured debt of the employer, thus putting an end to speculation that a priority in 
bankruptcy was to be instituted with respect to deficits remaining on plan termination. This 
may raise the ire of plan members and retirees (especially those marching on Parliament Hill 
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over the past few weeks). However, it will come as a relief to DB plan sponsors in need of 
any sort of financing, as it is unlikely that any financial institution would lend money on 
workable terms where a pension plan deficit could outrank such financing in a liquidation 
scenario. 

Liability smoothing and an annual “fresh start” 

Sponsors will always be required to file a valuation report annually, instead of only once 
every three years as is often currently required. Annual filings will keep closer tabs on a 
plan’s financial position, whether it be in surplus or deficit. In order to curb the volatility 
associated with annual snapshots, Ottawa has proposed that solvency liabilities be 
smoothed over a 3-year period, and that each year, the solvency deficit will be measured 
without reference to the amortization of previous years’ deficit payments – as if it were a 
fresh start. Also, the 5-year and 15-year amortization periods for solvency and going-
concern deficits remain unchanged. Notably absent from this proposal is any rethinking of 
the basis on which solvency liabilities are computed in the first place, e.g. whether long-term 
government bonds remain the sole appropriate yardstick for solvency discount rates. 

Enhanced disclosure requirements 

The reforms will also cause the content of annual member statements to be expanded to 
include information that will provide members with a better picture of the plan’s financial 
status. Among the new requirements, member statements will have to include the total 
assets and liabilities of the plan, a summary of the plan’s investments and its 10 largest 
investment holdings. It is not really clear to us how this additional information will truly help 
members – but we doubt it will hurt, either. 

Grab bag 

The reform package includes a host of other proposed technical amendments to the PBSA 
and its regulations to better align the legislative framework with its current interpretation and 
administration. Among them, the major one is the creation of a repository to which 
employers may transfer the benefits of members who cannot be located. Others include 
granting additional powers to the federal pension plan regulator to intervene where there are 
concerns about the work of a plan’s actuary and amending the definition of former member 
to ensure that plan members who have transferred to a new plan do not have a say in future 
surplus distributions in an older, original plan.  

Knocked out of the park 

In a proposal strikingly similar to the process and regime put in place for Air Canada and its 
pension plans this past summer, Ottawa has proposed that the stakeholders in distressed 
plans be permitted to negotiate plan-specific solutions where a plan sponsor is unable to 
meet the ordinary funding requirements.  

These measures are intended to be used in very limited circumstances for a plan sponsor in 
critical need, and must be initiated by a declaration from the employer’s board indicating that 
it is unable to make an upcoming special payment (i.e. deficit reduction contribution). Such a 
sponsor would immediately be granted a temporary moratorium on special payments until an 
alternate funding arrangement could be negotiated. In reality, we see this relief as being part 
of a distressed employer’s larger corporate restructuring, whether under bankruptcy 
protection proceedings or otherwise, as the news that the employer cannot make its pension 
contributions would undoubtedly have an effect on its ability to seek and maintain credit and 
carry on business generally. 

Having had front row seats in the Air Canada funding relief process, we applaud the Minister 
of Finance for seeking to codify a clear process, transparent to all stakeholders, and to allow 
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access to relief where the existing funding requirements imposed by the current framework 
are ill-suited to a particular circumstance. 

It is true that in their small way, many of the proposed reforms will be useful for those DB 
plans that survive. It is also true that such reforms will not fix the problems inherent with DB 
plans. For this, more would be required than the minor tweaking of the system delivered by 
the Minister of Finance last week. Canada’s pension system is in need of a fundamental 
overhaul. Sadly, that is not what has been delivered.  

 



This article is courtesy of www.benefitscanada.com 

Spare No Expense  
November 01, 2009 | Andrea Boctor and Angela Waite  
 
The Supreme Court of Canada’s recent and much anticipated ruling in Elaine Nolan 

et al. v. Kerry (Canada) Inc. et al. has brought some needed certainty to many of the 
big issues facing pension plan sponsors. Affirmation from Canada’s highest court 
that plan sponsors are permitted to use defined benefit (DB) component surplus to 
fund defined contribution (DC) component contributions and may pay plan expenses 
from the plan fund are truly significant.  
 
However, on the latter issue of plan expenses, the Supreme Court gave sponsors a 
surprising gift that is bound to raise new issues for pension stakeholders. The 
Supreme Court determined that where third-party plan expenses may be paid from 
the plan fund, expenses that a sponsor incurs in-house in the administration of the 
plan can similarly be paid from the plan fund. 
 
That is surely welcome news for plan sponsors with HR employees who devote long 
hours to pension plan administration. But, as with all things pension-related, the 
devil—and the litigation risk—is in the details.  
 
On the issue of plan expenses, the Supreme Court was clear: plan expenses that are 
reasonable and necessary for the administration of the pension plan are payable from 
the plan fund unless the plan explicitly prohibits the practice. However, the Supreme 
Court went further and was more generous to sponsors than any previous court, 
calling the distinction between expenses charged by a third-party service provider 
and those incurred in-house by the employer “artificial.” The Supreme Court 
essentially reasoned that what must be considered when determining if plan expenses 
can be paid from a plan fund is the legitimacy and reasonableness of the costs 
incurred, not to whom the amount is owed.  
 
With a Supreme Court blessing in hand, it may be tempting for DB plan sponsors 
looking to charge the time spent by their employees and other in-house costs 
incurred in plan administration to simply forge ahead. However, there are a few 
practical steps that a plan sponsor should take in order to properly apply this aspect 
of the Kerry decision. 

Step 1. Determine what, if anything, the plan documents say about the payment 

of plan expenses. 
Plan sponsors seeking to recoup in-house expenses—or indeed, any expenses—
incurred in the administration of the plan should start with a review of the plan 
documents (both current and historical) to determine what, if anything, the plan says 
with respect to payment of plan expenses. In light of the Kerry case, it would be 
arguably remiss of a plan sponsor paying expenses out of the plan fund, whether they 
are third-party or in-house expenses, not to undertake such a review.  
 
Where plan documents expressly permit, and have always expressly permitted, the 
payment of plan expenses out of the pension fund, the analysis is simple: proceed to 
Step 2. However, where an historical text strictly prohibits such payments, requires 
the employer to pay some or all of the expenses, was drafted in an ambiguous 
manner, making it difficult to determine exactly who should pay, or is entirely silent 
on the matter, the analysis is more complicated.  
 
In these situations, an examination of the amendment powers under the plan is 
necessary to determine if a subsequent amendment can be validly made to the plan to 
enable plan expenses to be paid from the fund. Recall that in the Kerry case, 
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amendments allowing administrative expenses to be paid from the plan fund were 
held not to be inconsistent with the plan or trust documents, thus enabling the plan 
sponsor to pay such expenses from the fund. 

Step 2. Ensure that expenses being charged to the pension fund are 
administrative expenses. 
In most Canadian jurisdictions, the plan sponsor of a single-employer pension plan 
wears two hats: its employer hat and its administrator hat. Where a sponsor performs 
many of the administrative functions in-house and wishes to recoup the costs from 
the plan fund, it is vital that the sponsor recognize which hat is being worn and 
when. Often, this is not a simple task.  
 
Plan expenses are generally considered administrative expenses when the task is 
undertaken for the continued registration or the proper administration of the plan. 
Examples of such tasks include periodic actuarial valuations, legal advice sought on 
the continued compliance of plan provisions following a change in legislation, 
investment management and printing of member annual statements.  
 
Tasks that would generally not be considered administrative in nature include 
actuarial valuations performed for the purposes of collective bargaining or the sale of 
a business, legal opinions procured on surplus ownership or the permissibility of 
contribution holidays and communications encouraging the uptake of early 
retirement.  
 
Of course, some tasks may not be easily identified as employer-related or 
administrative. While this is a problem regardless of whether these tasks are 
performed by a third party or done in-house, the added dynamic of the sponsor 
seeking reimbursement from the plan adds a level of sensitivity to the analysis that is 
not present when a third-party provider does the work. Similarly, sponsors looking to 
pay salaries out of the plan fund may find that employee time is not easily 
apportioned between administrative and non-administrative functions. 
 
Given the difficulty in characterizing certain services and functions—and the 
potentially awkward dynamic inherent in the sponsor seeking reimbursement from 
the plan fund—sponsors should tread lightly where there is any doubt that employee 
time or a certain expense is truly administrative. To take the opposite approach is to 
invite a dispute. 

Step 3. Charge only necessary administrative expenses to the plan fund. 
Expenses charged to a pension fund must be for services necessary for the proper 
administration of the plan. This means that while a service may be administrative, it 
is not always appropriate for the plan to bear its expense in every instance. For 
example, calculating pension credit splits for a divorcing plan member is 
unquestionably an administrator function. However, charging the plan for that work 
every time a member asks for a recalculation while negotiating a divorce would not 
necessarily be an appropriate use of plan funds.  
 
Interestingly, the U.S. Department of Labor suggests that an employer must satisfy a 
“but for” test by showing that it would not have incurred an expense had it not 
provided the services to the pension plan. To meet this requirement, an American 
employer looking to charge some or all of an employee’s salary to the plan fund, for 
example, must show that it would either eliminate the employee’s position entirely 
or reduce the employee’s compensation if the employer decided not to provide 
services to the plan. Put another way, a U.S. employer is prohibited from charging its 
in-house expenses to the plan if it is likely that the employer would continue to pay 
the employee the same salary and the employee’s non-administrative duties would 
simply expand to fill the workday if the plan administration work was outsourced.  

Step 4. Make sure the amount charged to the plan is reasonable. 
Determining whether a particular expense is reasonable is not always 
straightforward. To take an extreme example, although investment management fees 
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are generally considered administrative in nature, high fees incurred in relatively 
sophisticated investment management strategies might not be reasonable when the 
size of a plan’s assets does not necessitate such a sophisticated investment 
management strategy.  
 
In the in-house context, affixing a reasonable dollar amount to certain services could 
be difficult in some situations. Perhaps an appropriate benchmark for what is 
reasonable is the cost of the administrative task had it been performed externally. For 
instance, if a plan sponsor is charging the pension fund for the preparation of benefit 
statements and that service could be performed by an outside firm for a portion of 
the cost incurred by the sponsor, it would be unreasonable to charge the sponsor’s 
full cost to the plan. Obviously, it would also be unreasonable for a plan sponsor to 
charge a plan more than it actually incurred for the service. 

Step 5. Document the payment of administrative expenses. 
Plan sponsors should expect members to hold them accountable for each dollar that 
is charged to the pension fund. Thus, it is incumbent on plan sponsors to properly 
document not only the type and cost of the service charged to the fund but also the 
decision-making process justifying the use of in-house resources as opposed to a 
third party. This may include keeping detailed employee time sheets, logging all 
appropriate photocopies and printing expenses, and gathering information on the cost 
of third-party providers. 
 
It is critical for plan sponsors to establish appropriate methods to keep track of the 
expenses charged to the fund, and their records will need to be meticulous. It might 
also be prudent for sponsors to develop a plan expense policy detailing how these 
expenses are to be recorded and tracked. While members may challenge sponsors 
when they believe improper expenses have been charged to the pension fund, putting 
appropriate systems in place and maintaining proper records should help protect the 
plan sponsor. 

Among the many principles enunciated in the Kerry case is the determination that 
paying in-house expenses incurred in the administration of a pension plan should be 
no different than paying a third-party provider for the same service. In theory, it 
should not matter to whom plan funds are paid. However, the dynamic of sponsors 
recouping costs from their pension plans is awkward at best and also potentially 
volatile—especially when a plan stands in deficit and the sponsor invokes the deficit 
as a rationale for refusing benefit improvements.  
 
Unless regulators step in and draft clear policies on which in-house expenses may be 
charged to a plan or the matter is resolved by legislation, it will be up to plan 
sponsors to fine-tune the Supreme Court’s pronouncement and take the necessary 
steps to protect themselves against potential claims. 

Andrea Boctor and Angela Waite are associates with Stikeman Elliott LLP.  

 
© Copyright 2009 Rogers Publishing Ltd. This article first appeared in the October 2009 edition of 

BENEFITS CANADA magazine. 
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This article is courtesy of www.benefitscanada.com 

The dogs that didn’t bark  
November 04, 2009 | Gary Nachshen  
 

Late last month, Ottawa issued a news release outlining a package of 
proposed reforms to the rules governing federally-registered pension 
plans. The proposals are both numerous and substantive. However, a 
careful examination of the proposal list reveals that it may ultimately 
be more significant for what it omits than for what it includes.  

Many of the proposals in the package are designed simply to bring the federal 
pension regime into line with the corresponding rules in the various provincial 
pension benefits statutes. For example, the notion of immediate vesting of pension 
benefits, initiated by Quebec in 2001, will now be extended to members of federally-
registered plans. Similarly, and somewhat more controversially, the federal 
legislation will be brought into line with virtually all of the provincial statutes in 
requiring full funding of any solvency deficit in the event of a defined benefit plan 
termination.  

As both of these changes will have cost implications for plan sponsors, it can be 
anticipated that they will be phased only slowly into force. However, the Department 
of Finance’s news release does not specify the intended effective dates for these or 
most of the other contemplated reforms.  

There are also some more innovative proposals. One is the concept of a “workout 
scheme for distressed pension plans”, which will allow plan stakeholders to negotiate 
short funding moratoriums and other deviations from the ordinary contribution rules. 
This proposal is clearly modeled on the special funding regulation enacted by Ottawa 
for the Air Canada pension plans in July 2009, which includes a 21-month 
moratorium on deficit reduction contributions and then three years of fixed employer 
contributions, irrespective of the evolution in the funded position of the plans during 
that period.  

 
Another potentially innovative reform has to do with 
the elaboration of detailed rules for so-called 
“negotiated contribution defined benefit plans”. Much 
of the impetus for this reform can likely be traced 
back to a controversy surrounding a Saskatchewan 
Wheat Pool negotiated cost pension plan several years 
ago. It is possible, though, that these rules could 
constitute the beginnings of a code for regulating the 
much-vaunted “target benefit” plans, which have been 
advanced by many over the past year as a way to bridge the great defined 
benefit/defined contribution divide which has bedeviled the pension sector for the 
last decade or more.  

Ultimately, though, one is drawn to the elements which could have been, but did not, 
make it into the reform package. A case in point is the federal pension fund 
investment rules, which have also been adopted by reference by most of the 
provinces and therefore now apply to the vast majority of Canadian registered 
pension plans.  

The regulations in this area were enacted back in the mid-1980s and have barely 
been touched since then, a period during which the size and investment 
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sophistication of many Canadian pension plans and those plans’ role in the capital 
markets have grown exponentially. Yet the proposed changes to such rules are very 
minor. In particular, Finance has not signaled any intent to ease or repeal the rule 
restricting pension plans from acquiring more than 30 percent of the voting shares of 
investee corporations in most cases, not even for the largest and most adept public 
sector plans. This rule has proven increasingly problematic as the years pass. 
Hopefully, Finance will be open to representations for a more fundamental revision 
of the investment regulations before this package is enacted into law.  

In the same vein, the proposals do little more than tweak the current solvency 
funding rules. That is to say, it is contemplated that solvency funding will henceforth 
be determined by reference to a plan’s average solvency position over a 3-year 
period as opposed to the current rule which references only the most recent annual 
solvency snapshot. This measure should reduce the year-to-year volatility of 
employer funding levels. But there is no mention of any fundamental change to the 
actuarial basis (e.g. the reference discount rate) on which solvency liabilities are 
themselves computed or to the 5-year amortization period applicable to most 
solvency deficits. Here again, it is to be hoped that the government will be open to a 
robust consultation process.  

There are a number of possible explanations for the failure of these particular dogs, 
or others, to bark. One is that the news release may simply be incomplete. Certainly 
the release shows signs of having been issued before it was entirely ready, a function 
perhaps of the pressure which the government might have felt to put it out before any 
of the opposition parties could seize the initiative on pension issues.  

But more fundamentally, there may be a perception in Ottawa that pensions are a 
zero-sum game—what is seen as a bold initiative by plan sponsors can be perceived 
as a betrayal by plan members, and vice versa. Better then, to make small, 
incremental changes than to risk alienating one or the other of these two critical 
constituencies. And so Canada's employer-sponsored pension system continues to 
muddle along.  

Gary Nachshen is a partner in the Employment, Labour & Pension Group in the 

Toronto office of Stikeman Elliott.  
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This article is courtesy of www.benefitscanada.com 

Alice in Pensionland  
March 30, 2010 | Gary Nachshen  
 

The success of the recent theatrical release Alice in Wonderland has 
brought renewed attention to one of the most famous lines in the 19th 
Century Lewis Carroll novel Through the Looking Glass. “When I 
use a word,” proclaims Humpty Dumpty to Alice at one point, “it 
means just what I choose it to mean – neither more nor less.” The 
aptness of that quotation comes to mind in reading the Manitoba 

Court of Queen’s Bench’s startlingly broad take on the meaning of the word 
“benefits”, in the January 19, 2010 Telecommunications Employees Association of 
Manitoba Inc. v. Manitoba Telecom Services Inc. decision.  

The Manitoba Telecom case arose out of the provincial government’s 1996 
privatization of the former Manitoba Telephone System. As part of the privatization 
process, MTS employees and retirees were transferred from a Manitoba civil service 
superannuation plan to a registered pension plan sponsored and administered by the 
new employer corporation.  

It would seem from the painfully-detailed recital of facts in the Court’s reasons for 
judgement that the privatization initiative triggered much jostling for position among 
the stakeholders in the pension transition process, including unions, retirees, and 
management for the soon-to-be-privatized enterprise. As the effective date of the 
privatization approached, the provincial government apparently exerted considerable 
pressure on the contending stakeholders in a series of late night meetings and 
imposed an agreement among them.  

Key to the government’s intervention was its last-minute insertion in the Manitoba 
legislation implementing the privatization of provisions stating that the new 
corporation would establish a pension plan providing “for benefits…equivalent in 
value” to those under the civil service superannuation plan to which employees had 
previously belonged, and mandating the Provincial Auditor to appoint an 
independent actuary to “determine whether the benefits under the proposed plan are 
equivalent in value”.  

 
Much of the Court’s analysis in Manitoba Telecom 
was devoted to an examination of the process by 
which the Provincial Auditor and his designated 
actuary subsequently went about making this 
statutorily-imposed determination. In the eyes of the 
judge, who referred repeatedly to the 
“understandable” concerns of the retirees without ever articulating equivalent 
empathy for the concerns of the employer, that process was found to be seriously 
deficient. Accordingly, he set aside the actuary’s opinion that the benefits of the new 
plan were indeed equivalent to those of the prior plan and ordered the defendants to 
pay $43 million plus interest since 1997.  

If one accepts the Court’s description of the Provincial Auditor’s and actuary’s 
actions at face value, procedural deficiencies there may have been. With respect, 
however, the Court’s consequential interpretation of the Manitoba statutory 
references to “benefits” and “equivalent in value” flies directly in the face of 
Canadian pension legislation and case law.  
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One would have thought that the statutory reference to ñbenefitsò should be
understood as a reference to the defined benefits set forth in the old and new pension
plansô respective benefit formulas. This would have entailed a straightforward 
comparison of the plansô basic retirement benefits, any early retirement subsidies,
surviving spousesô death benefits, and the like, an exercise which actuaries are often 
called upon to perform. 
 
However, the Court noted that there was in fact no real disagreement about the 
equivalence of the new defined benefits with the old. Rather, the Court focused 
tremendous attention on certain other distinctions between the plans, namely the 
respective provisions on funding, surplus entitlement and member participation in 
plan governance. In the Court’s eyes, surplus and governance were also “benefits” 
whose equivalence had to be considered.  

With all due respect, it is mystifying as to how surplus or governance can be 
construed as pension plan “benefits”. To begin with, there exists considerable case 
law holding that rights to surplus do not constitute “benefits” within the meaning of 
Canadian pension legislation (see, e.g., Baxter v. National Steel Car, Lennon v. 
Rockwell).  

Moreover, one would have thought that the reference in the legislation to the term 
“value” and the designation of an actuary to determine the requisite equivalence in 
value would have made crystal-clear that the legislator’s intent was to order a 
relatively simple quantitative comparison, not to engage in a qualitative assessment 
of the plans’ respective legal features which, at least in the case of governance, are 
not even capable of reduction to any particular numerical value. This is especially so 
given that in the past, Canadian courts have not been shy to rap actuaries on the 
knuckles when such actuaries were found to be engaging in legal, rather than 
actuarial, analysis (see, for instance, the Ontario Superior Court’s 2003 
Transamerica Life decision).  

The Court’s conclusions in Manitoba Telecom seem to have been informed in good 
measure by its stated belief that “pension plans are sacrosanct”. This is a very 
admirable sentiment. Unfortunately, though, it has led in this case to a judicial 
stretching of the term “benefits” beyond all recognition.  

Humpty Dumpty might well be proud of such result. Others, who are more 
concerned with the evolution of Canadian pension law, may hope that the pending 
appeal of this decision to the Manitoba Court of Appeal will ultimately lead to a 
different resolution.  

Gary Nachshen is is a partner in the Employment, Labour & Pension Group in the 
Toronto office of Stikeman Elliott.  
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Federal pension reform legislation introduced 
Employment, Labour & Pension Update: April 2010 

Gary Nachshen (gnachshen@stikeman.com) 

 

On March 29, 2010, the Canadian government introduced a series of proposed amendments 
to the legislation governing federally-registered pension plans, the Pension Benefits 
Standards Act, 1985 (PBSA). The amendments were slipped quietly into omnibus legislation 
(Bill C-9) covering a multitude of tax and other matters and stretching some 1,000 pages. 
However, this stealth introduction should not obscure the fact that these amendments 
constitute the most extensive reform of federal pension legislation, which applies to some of 
the largest pension plans in the country, since the PBSA was enacted all the way back in the 
mid-1980s. 

The proposed amendments are designed for the most part to implement a number of the 
measures announced in the Department of Finance’s October 27, 2009 backgrounder 
(which measures were considered in our November 5, 2009 newsletter entitled Ottawa takes 
a swing at pension reform). Because the federal government has decided to move to 
immediate vesting of pension benefits, it has become necessary to revise numerous 
provisions of the PBSA that currently contemplate the refund of employee contributions to 
unvested plan members. The deletion of the various references to such refunds, as well as 
certain changes around the notions of plan beneficiaries and former members, account for 
by far the largest number of PBSA provisions affected by Bill C-9.  

Once those revisions (some of which will have quasi-material cost implications for plan 
sponsors) are factored out, the number of actual modifications and additions becomes much 
more modest. That being said, many of the remaining changes will have profound 
implications in certain cases. 

Some of the key PBSA amendments, roughly in the order of their appearance in Bill C-9, are 
the following: 

■ the addition of new powers for the Superintendent of Financial Institutions (i.e. OSFI, the 
Canadian federal pension regulator) to appoint a replacement plan administrator and/or 
replacement actuary for particular pension plans. 

■ minor tweaks to the “deemed trust” provisions of the PBSA, which should have the effect 
of clarifying the application of those provisions in certain circumstances.  

■ an expansion and restatement of the funding requirements for pension plans, with a 
clear delineation of the requirements that will apply to single-employer plans versus 
those that will apply to multi-employer plans. 

■ detailed new rules around the provision by the employer of a letter of credit to cover a 
portion of the plan’s liabilities. Whether or not the plan itself is structured as a trust, the 
letter of credit will have to be provided to a trustee. This requirement is similar in 
principle to the letter of credit provisions in the special 2006 and 2009 solvency funding 
relief regulations, albeit the new PBSA provisions contemplate somewhat different 
mechanics, plus an express waiver of civil liability against the trustee when it takes or 
omits to take certain actions in regard to the letter of credit in prescribed circumstances.  
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■ an exemption for Crown corporations from certain, as-yet-unspecified PBSA funding 
obligations. While the extent to which Crown corporations may benefit from reduced 
funding obligations will be set out in new regulations, presumably any such reduction will 
apply only to solvency and/or going concern special payments, and not to current 
service contributions.  

■ two new “void amendment” rules pursuant to which pension plan amendments that 
would reduce the plan’s solvency ratio below a prescribed level or would increase 
benefits when such ratio is already below this prescribed level will not be permitted, 
without express OSFI consent. It is expected that the prescribed solvency ratio level for 
these purposes will be 0.85.  

■ express permission for multi-employer plan administrators to make amendments that 
would reduce pension benefits or the value thereof, notwithstanding the PBSA’s general 
prohibition against same. 

■ a new exemption from the requirement for OSFI consent to asset transfers between 
pension plans, where such assets relate only to defined contribution (DC) accounts. This 
will be a welcome development for plan sponsors that are party to commercial 
transactions involving pension asset transfers, as it will remove a regulatory impediment 
to prompt completion of the terms of such transactions. It should be noted that: 

i) the PBSA requirement for OSFI consent will continue in regard to plan assets 
backing defined benefits (DB); and 

ii) the new exemption will apply to DC accounts both in pure DC plans and in hybrid 
DB-DC plans. 

■ the repeal of an outdated requirement for the filing with OSFI of information relating to 
pension indexing. 

■ a detailed new regime contemplating the payment of variable benefits out of DC plans 
and the periodic post-retirement right to transfer the remaining balance out of a DC 
account to another plan.  

■ a new statutory requirement for OSFI consent to transfer assets out of a pension fund in 
satisfaction of terminating members’ portability rights, where OSFI believes such transfer 
could impair the pension fund’s solvency.  

■ enhanced disclosure obligations to plan members, including a new requirement to give 
pensioners information regarding the plan’s funded status. 

■ discretion for OSFI to declare the termination of a pension plan if “benefits” cease to be 
credited to plan members. It is interesting to note that the expression “benefits” is not 
defined in the PBSA, leading to some potential ambiguity as to the circumstances in 
which this new power could be exercised. Presumably, however, the use of such a 
broad term as opposed to, for example, the more narrow defined term “pension benefit 
credits” means that if credited service ceases but continuous service still accrues for 
purposes of benefit milestone eligibility, this provision should not apply.  

■ a modification to clarify that along with OSFI, the power to terminate a pension plan in 
full will rest not just with the plan administrator, but also with the sponsoring employer. 

■ the addition of a new requirement to fully fund a pension plan’s wind-up deficit over an 
as-yet-unspecified period (but likely five years) following plan termination. The 
amendments state clearly that the deemed trust rules will not apply to the amount of this 
deficit per se. However, in what appears to be one of the most questionable and 
potentially controversial aspects of the amendment package, Bill C-9 goes on to provide 
that once each instalment on the deficit becomes due, any such instalment that is not 
remitted by the employer will henceforth become subject to a deemed trust. This 
provision appears to be inconsistent with the statement in Finance’s October 2009 
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backgrounder that the new federal requirement to fully fund pension plans on 
termination would not give rise to any secured debt. While Bill C-9 goes on to state that 
the deemed trust will not apply in a bankruptcy context, such proviso could therefore 
have the unintended affect of triggering bankruptcies that might otherwise be avoidable.  

■ an extremely detailed code relating to the new concept of “distressed pension plan 
workout schemes”. A thorough review of these new provisions lies beyond the scope of 
this newsletter. However, some of the highlights include: 

iii) these rules will automatically become applicable to a plan upon election of the 
sponsoring employer; 

iv) the employer must certify as to its financial need for the relief; 

v) the election will be followed by a mandatory, finite negotiation period that can be 
extended by the Minister of Finance by no more than three months; 

vi) during the negotiation period, current service contributions must continue but other 
employer contributions will be deferred; 

vii) the deferral will end and the missed contributions will become due immediately on 
the happening of certain events; 

viii) a representative of the plan beneficiaries to negotiate a more definitive funding 
workout arrangement must be appointed by court order; and 

ix) such definitive funding relief must be approved by the Minister of Finance and 
opposed by no more than one-third of the beneficiaries. 

■ enhanced regulation-making power.  

It is unclear when Bill C-9 will be adopted by Parliament (it has just received second reading 
in the House of Commons), and details on the coming-into-force dates for the various 
provisions have yet to be released. Neither have the regulations that will be necessary to 
implement many of the measures yet seen the light of day. Accordingly, the path to actual 
pension reform still has many steps ahead. 
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About Stikeman Elliott 
Stikeman Elliott is recognized nationally and internationally for the sophistication of its 
business law practice. The firm is a Canadian leader in each of its core practice areas – 
corporate finance, M&A, banking, corporate-commercial, real estate, tax, insolvency, 
structured finance, competition, intellectual property, 
administrative law, employment and business litigation – and 
has developed in-depth knowledge of a wide range of 
industries including mining, energy, banking, insurance, 
infrastructure, retail, telecommunications and technology.  

Located in Toronto, Montréal, Ottawa, Calgary and Vancouver, 
its Canadian offices are among the leading practices in their 
respective jurisdictions. Stikeman Elliott is also prominent 
internationally, with a longstanding presence in London, New 
York and Sydney and extensive experience in China, South and Southeast Asia as well as in 
central and eastern Europe, Latin America, the Caribbean and Africa. The firm’s 500 
members include many of Canada’s most prominent business lawyers, including leading 
litigators, in several of Canada’s provinces. 

Chambers Global identifies the firm as one of Canada's two top-tier Corporate/M&A 
practices and it is frequently ranked among Canada’s leaders in domestic and cross-border 
M&A league tables from Thomson Financial, Mergermarket and Mergerstat Review. 
Stikeman Elliott is also the leading adviser in Canadian securities offerings, ranking first from 
2005 to 2009 (inclusive) in Bloomberg league tables in terms of overall volume, as well as 
receiving top rankings from the Financial Post. The firm’s National Litigation Group, whose 
specializations include class actions, securities litigation and restructurings, has been ranked 
among the top three business litigation practices in Canada by Lexpert. Among Stikeman 
Elliott’s other highly regarded practices are competition/antitrust (named as a leader by the 
Global Competition Review), taxation (highly ranked by Lexpert) and structured finance 
(widely considered to be Canada’s foremost practice in that field). The firm is also well 
known for its extensive regulatory and government relations expertise; the latter anchored by 
its office in Ottawa. 

Because Stikeman Elliott has grown through internal expansion, rather than through 
mergers, the firm’s clients can expect a consistently high level of service from each of its 
eight offices. Its offices frequently work together on major transactions and litigation files, 
and regularly collaborate with prominent U.S. and international law firms on cross-border 
transactions of global significance. The firm has invested heavily in leading-edge knowledge 
management systems in order to assure our clients of advice of the highest quality, 
grounded in the accumulated expertise of Stikeman Elliott’s national and international 
practice. 

 

“We wouldn't get 
business done without 
them. They're that good.” 
– IFLR1000 (2010) 

 Client Interview 
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OUR OFFICES 

Stikeman Elliott’s Canadian offices are located in the major business and financial centres of 
Montréal, Toronto, Ottawa, Calgary, and Vancouver. Outside Canada, the firm’s network 
includes offices or representation in the United Kingdom, the United States and the Asia-Pacific 
region. Our unsurpassed international experience ensures that we can serve our clients 
wherever their business takes them. 

 

Montréal 

The firm’s Montréal office is one of the most successful and respected in the city. Its practice is 
focused on M&A, securities, banking, cross-border financial restructuring, international tax and 
commodity transactions, real estate, environmental law, intellectual property, information 
technology, transportation, insurance and employment law. The Montréal litigation group is 
widely recognized as one of the leading business law litigation teams in Quebec. Stikeman 
Elliott’s expertise in civil law and commercial transactions is particularly significant where an 
organization has operations in Quebec or in other jurisdictions with codified civil law-based legal 
systems, such as Central and Eastern Europe and South America. Much of the work carried out 
in the Montréal office has a strong international focus. 

Toronto 

The Toronto office of Stikeman Elliott is a broadly based corporate-commercial law practice with 
a strong transactional focus. The firm’s Toronto lawyers include many of Canada’s foremost 
practitioners in the areas of M&A, securities, banking, structured finance, insolvency, tax, real 
estate, competition, employment, pensions, technology, outsourcing, mining and electricity law. 
The Toronto business litigation group is highly regarded for its record in commercial litigation, 
most notably securities litigation, class action defence and complex insolvencies and 
restructurings. The office is renowned for its expertise in cross-border transactional and litigation 
work and counts many major global corporations and financial institutions among its clients. 
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Calgary  

Our Calgary office, with currently more than 50 legal personnel, is home to some of Alberta’s 
leading lawyers. The Calgary office opened in 1992 and maintains a business law practice 
focused on M&A, securities, real estate, joint ventures, project financings, structured financings, 
tax, employment and banking. The office also has a significant international dimension, advising 
on foreign investment in the Canadian energy sector and cross-border trade in energy resources. 
In addition, the office maintains a commercial litigation practice and is renowned for its regulatory 
practice involving oil and gas and electricity related matters. The Calgary office has recently won 
two awards for its active role in the community. 

Vancouver 

Celebrating 20 years in the city in 2008, our Vancouver practice includes a number of British 
Columbia’s leading lawyers in the areas of M&A, securities, banking, litigation and real estate. 
Our corporate lawyers lead local matters and draw on expertise of other Stikeman Elliott offices 
in national and international matters. We have one of British Columbia's most prominent real 
estate development and acquisition practices, while our Litigation Group has acted for all levels 
of government and offers a broad range of commercial dispute resolution and advocacy services, 
including significant class action expertise. A very experienced group of lawyers also practice in 
the areas of public-private partnerships, infrastructure development and project finance. The 
Vancouver office has a strong cross-border focus, acting as the firm’s Canadian gateway to the 
Asia-Pacific region. 

Ottawa  

The Ottawa office of Stikeman Elliott focuses on administrative law and regulated industries, with 
particular emphasis on competition law, intellectual property law, international trade, government 
procurement and public policy. Industry sectors in which the office has expertise include such 
federally-regulated commercial sectors as telecommunications, broadcasting, transportation, and 
energy, as well as those (such as packaging and labelling) that are subject to food and drug 
administration.  

London  

Drawing over 40 years of experience in the city, Stikeman Elliott's London office has long been 
recognized for its leadership in international corporate transactions, including leveraged buy-outs, 
take-over bids and share and asset purchases. Our London corporate finance team is a leading 
advisor to Canadian companies with respect to Toronto Stock Exchange and AIM listings and 
has been recognized for many years as one of the most prominent international advisors in the 
Eurobond markets. We have also been at the forefront of developing the legal framework for the 
issuance of Maple Bonds in Canada. Our lawyers have broad industry expertise, as well as 
significant experience in Africa, in the mining sector. The office also serves as the gateway for 
our India, Middle East and Sovereign Wealth Fund practices. As well, our private client practice 
ranks amongst the world’s leading practices in the area. 

New York  

The New York office of Stikeman Elliott has extensive experience in Canada-U.S. cross-border 
corporate transactions, with a particular focus on M&A, corporate finance, banking and structured 
finance. The firm’s New York lawyers provide Canadian legal advice on cross-border 
acquisitions, investments, banking, securities and regulatory matters to U.S. corporations, 
investment dealers, advisors, banks and funds.  
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Sydney  

Stikeman Elliott’s Sydney office, the hub of our Asia-Pacific practice, is involved in multi-
jurisdictional securities and M&A law with a sectoral emphasis on mining, cross border M&A, 
infrastructure development and project finance. 

Asia 

Stikeman Elliott regularly acts in transactions involving clients across Asia, including, in particular, 
India, China, Hong Kong, Thailand and the Middle East. Reflecting the position of Canada as a 
target for a rapidly expanding Asian region and as a significant source of capital, the firm 
provides advice on a large number of significant transactions from Asia into Canada, as well as 
advising on Canadian investment into Asia. The firm has a particularly high profile in resource-
sector transactions and is involved in the vast majority of IPOs originating in Asia that involve 
placements into Canada.  
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Employment, Labour and Pension Group 

EMPLOYMENT AND LABOUR 

The Stikeman Elliott Employment and Labour Group has represented clients for the past 40 
years in all aspects of the individual and collective employment relationship, both at the 
provincial and federal level. Members of the group have gone on to become judges and to 
hold senior positions in government. 

The Employment and Labour Group at Stikeman Elliott advises employers on all facets of 
the employment relationship. Although all members of the group have wide-ranging 
employment and labour law experience, each has developed expertise in particular areas. 
This approach ensures that we can provide advice in a timely, cost-effective and efficient 
manner. We enjoy long-standing relationships with clients in virtually all industries and in a 
broad range of business activities.  

We regularly assist employers and their executives with:  

■ Business immigration and relocation; 

■ Compliance with employment related statutes; 

■ Director and officer liability issues and fiduciary duties;  

■ Drafting and enforcing confidentiality, non-solicitation and non-competition covenants;  

■ Employee drug and alcohol testing; 

■ Employment contract and incentive compensation issues; 

■ Employment-related class proceedings; 

■ Health and safety in the workplace including the strategic planning of worker’s 
compensation assessments; 

■ Human rights and harassment in the workplace, including workplace violence; 

■ Executive compensation planning; 

■ Management education and training; 

■ Managing chronically ill and absent employees; 

■ Occupational health and safety; 

■ Outsourcings, restructurings and plant and facility closures; 

■ Pay equity; 

■ Privacy and access to information issues in the employment setting; 

■ Pleading employment–related litigation; 

■ Privacy and access to information issues; 

■ Proactive and strategic advice regarding relevant laws; 

■ Reorganization and workforce reduction; 

■ Strategic human resources planning; 

■ Termination and severance practices and arrangements; 

■ Transition and retention programs, and retirement benefits; 

■ Workplace policies; and 

■ Wrongful dismissal. 



 

STIKEMAN ELLIOTT LLP: FIRM PROFILE 

6 

In the field of labour relations, we focus exclusively on representing management. Our 
services in this field include advice and representation in: 

■ Collective agreement administration; 

■ Collective bargaining; 

■ Discipline and termination of employment; 

■ Instituting proactive and positive employee relations practices and programmes; 

■ Labour arbitration and dispute resolution; 

■ Industrial conflicts (strikes, lock-outs and picketing); 

■ Successor-employer proceedings;  

■ Unfair labour practices; 

■ Union organizing, certification and decertification campaigns; and 

■ Strategic labour advice. 

Members of the Group regularly appear as counsel for employers in the courts and before 
various employment and labour-related administrative tribunals both under federal and 
provincial legislation. 

While we often deliver our services on a continuing basis, we are also regularly involved in 
the employment and labour-related aspects of commercial transactions, including those 
arising from mergers, acquisitions, insolvency and receivership, and in strategic employment 
and human resource planning. Our advice includes negotiating the human resources 
aspects of a corporate transaction and drafting various related agreements including 
transition services agreements, employment agreements and restrictive covenant 
agreements. 

Recognition 

The Group has been recognized as a leader in the Canadian marketplace by Chambers 
Global’s Guide to the Leading Lawyers for Business. The Group has also been endorsed by 
PLC Which Lawyer?, with our Quebec practice cited in the area of labour and employment 
and our Ontario practice cited in the area of pensions and benefits. 

Professional Activities 

Several members of the group have lectured at the university level, authored books, legal 
service manuals and articles, including Le congédiement déguisé au Québec – Fondements 
théoriques et aspects pratiques, The Employment Contract, Le contrat d’emploi, Executive 
Employment Law, Les dirigeants: leurs droits et leurs obligations, as well as a section 
dealing with labour law in the publication titled Doing Business in Canada. 

As part of our commitment to assist corporate leaders to establish and refine positive 
management and employee practices, we regularly provide in-house seminars and produce 
newsletters that address topical and timely employment issues. 

PENSIONS AND BENEFITS 

National and international enterprises have a growing demand for innovative legal advisors 
to assist in the increasingly sophisticated and complex environment in which pension and 
employee benefit programmes operate today. Our National Pension and Benefits Practice 
Group is widely recognized for its ability to assist clients in this area, which will continue to 
grow in importance as the Canadian population ages. 
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The group is centred in the firm’s Employment, Labour and Pension Group, but also draws 
upon expertise from the Corporate, Litigation and Taxation Groups of the firm. This approach 
provides flexible and multi-disciplinary solutions tailored to the client’s specific needs. As the 
first law firm in Canada with practitioners in both Montréal and Toronto devoted exclusively 
to pension matters, we offer a unique capacity to advise on matters governed by Quebec, 
Ontario, and federal pension law. Our practice has been endorsed as a Canadian leader by 
Chambers Global’s Guide to the World’s Leading Lawyers for Business. 

Expertise 

Pension and benefit programmes are becoming increasingly sophisticated and the 
regulatory and legal framework in which they exist increasingly complex. Our pension 
expertise includes the full range of legal matters in this area. We draft pension plan rules, 
trust agreements, investment management agreements and investment policies; advise on 
pension plan governance and pension fund investment issues; negotiate pension surplus-
sharing agreements; advise on the impact of transactions such as mergers and acquisitions, 
reorganizations, insolvencies, outsourcings, and privatizations; design and administer 
employee share ownership plans and phantom stock plans; negotiate and structure 
executive compensation arrangements and advise on the taxation thereof; help financial 
institutions develop pension and retirement products; advise on creditor protection of 
retirement income arrangements; represent plan sponsors before pension regulatory 
tribunals and the courts and counsel employers on benefits-related issues in unionized 
environments. 

Professional Activities 

Members of Stikeman Elliott’s National Pension and Benefits Group are involved in many 
professional development activities, including: 

■ Constituting the editorial board of Canadian Cases on Pensions and Benefits, a monthly 
law report published by Thomson Carswell; 

■ Sitting on the Quebec Pension Board, Financial Services Commission of Ontario and 
Financial Services Tribunal Legal Advisory Committees, Ontario Bar Association 
Pension and Benefits Section Executive, Association of Canadian Pension 
Management and Canadian Pensions and Benefits Institute; 

■ Publishing articles in various newspapers, law reviews, and pension industry 
publications;  

■ Contributing the Canada chapter to Employee Share Plans: International Legal and Tax 
Issues; 

■ Speaking at meetings and conferences of numerous organizations both in Canada and 
abroad; and 

■ Advising foreign governments on pension reform. 
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